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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

RUSSELL DANIEL KEITH,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46607-2018
KOOTENAI COUNTY NO. CR28-18-10760

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Russell Daniel Keith appeals from his judgment of conviction for possession of a
controlled substance (methamphetamine), eluding, and unlawful possession of a firearm.
Mr. Keith pleaded guilty and the district court imposed a sentences of seven years, with five
years fixed, for the methamphetamine charge, and five years indeterminate for the eluding and
possession of a firearm charges. The sentences run consecutive. Mr. Keith subsequently filed an
Idaho Criminal Rule (hereinafter, Rule) 35 motion for reduction of sentence, which was denied.
Mr. Keith appeals, and he asserts that the district court abused its discretion by imposing an
excessive sentence and by denying his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
On June 24, 2018, the Coeur d'Alene police department was informed by the Sanders
County Sheriffs Office in Montana that Mr. Keith wanted to borrow a car from Montana and go
to Coeur d'Alene to commit a robbery. (Presentence Investigation Report (hereinafter, PSI),
p.3.) 1 Officers were told that Mr. Keith had a prior felony and had a firearm. (PSI, p.3.)
Mr. Keith's vehicle was subsequently found travelling near Coeur d'Alene and officers
attempted to stop him. (PSI, p.3.) Mr. Keith continued to drive until he was stopped when the
Idaho State Police spiked his vehicle. (PSI, p.3.) Mr. Keith was taken into custody. (PSI, p.4.)
Officers found two firearms at the scene and found methamphetamine in Mr. Keith's wallet
when he was booked in at the jail. (PSI, p.3.)
Mr. Keith was charged with possession of a controlled substance, eluding, two counts of
unlawful possession of a firearm, major contraband, and obstructing an officer. (R., p.34.) He
pleaded guilty to possession of a controlled substance, eluding, and one count of unlawful
possession of a firearm. (R., p.39.) The district court imposed a sentences of seven years, with
five years fixed, for the methamphetamine charge, and five years indeterminate for the eluding
and possession of a firearm charges. (R., p.59.) Mr. Keith then filed a Rule 35 motion, which
was denied. (R., pp.62, 71.)

ISSUES
I.

Did the district court abuse its discretion when it imposed a sentence of seven years, with
five years fixed, and two sentences of five years indeterminate, upon Mr. Keith following
his plea of guilty to possession of a controlled substance, eluding, and unlawful
possession of a firearm?

II.

Did the district court abuse its discretion when it denied Mr. Keith's Rule 35 motion?

1

The PSI begins on page 82 of the electronic document titled "Confidential Documents Appeal
Volume 1."
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Sentence of Seven Years, With
Five Years Fixed, And Two Sentences Of Five Years Indeterminate, Upon Mr. Keith Following
His Plea Of Guilty To Possession Of A Controlled Substance, Eluding, And Unlawful
Possession Of A Firearm
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Keith's sentences do not exceed the statutory
maximum. Accordingly, to show that the sentence imposed was unreasonable, Mr. Keith "must
show that the sentence, in light of the governing criteria, is excessive under any reasonable view
of the facts." State v. Strand, 137 Idaho 457, 460 (2002).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.

Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
When asked about the incident at hand, Mr. Keith stated that he had been messaging a
woman he believed to be in her late teens or twenties and they had arranged to meet. (PSI, p.5.)
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Mr. Keith stated that since his release from prison he was having a horrible time sleeping and
“and the spring saw me in pain and on pain meds and I was beginning steady use of
methamphetamine.” (PSI, p.5.) He acknowledged that he was high on methamphetamine when
he drove to Coeur d’Alene to meet this woman, and that when he lived in Montana he carried
two guns for protection. (PSI, p.5.) When the police pulled in behind him and tried to stop him,
he panicked and tried to get back to Montana as quickly as possible. (PSI, p.5.) Looking back
on the incident, Mr. Keith stated, “I mean to commit no crime or harm anyone. I simply view it
as a wake up and opportunity to address some psychological issues I’ve been contending with
and the substance abuse I’ve taken on.” (PSI, p.5.)
Mr. Keith also addressed the district court at the sentencing hearing and stated that he
was ashamed for his conduct. (Sent. Tr., p.22, Ls.7-12.) He emphasized that he did not intend to
commit a robbery in Coeur d’Alene and that he only intended on meeting a woman. (Sent.
Tr., p.23, Ls.7.10.) The text messages found on Mr. Keith’s cell phone support his assertion.
(See Confidential Documents, pp.49-67.) Further, he emphasized that he had no intention of
shooting at law enforcement. (Sent. Tr., p.23, Ls.10-11.) Rather, he carried guns because he
lived in a dangerous place and had “encountered more madness out here than I did on a prison
tier,” and that the guns were “Just like [those carried by] any other red neck in Montana with a
rack full of deer rifles.” (Sent Tr., p.24, Ls.2-9.)
As noted by counsel, Mr. Keith was 45 years old and had spent about half of his life in
the penitentiary system in Arizona for charges of attempted murder and aggravated assault.
(Sent. Tr., p.12, Ls.22-25.)

Despite spending so much time incarcerated, he had no gang

affiliations and spent most of his time in the “warden’s porter” which was a position for people
who were doing well in the prison system. (Sent. Tr., p.13, Ls.1-9.) Further, when he was

4

initially sentenced, it was to a sentence of life, and Mr. Keith believed he would die in prison.
(Sent. Tr., p.13, Ls.10-13.) Eight years later he discovered that the sentence was unlawful and it
took another twelve years to get an attorney on board and get himself released. (Sent. Tr., p.13,
Ls.17-25.) His charge of aggravated assault was vacated due to a double jeopardy violation.
(Confidential Documents, p. 17.) Counsel emphasized, “I can’t even being to imagine what that
would do to a person, to go through all of that, to be told you’re gonna die in prison, to find out
later that there was essentially some sort of legal error, and then to have that much time go on
while you’re trying to get that fixed, you know, so that can’t be good for anybody’s mental
health.” (Sent. Tr., p.13, Ls.23 – p.14, L.4.)
When Mr. Keith was released, “he wasn’t released on parole or any form of supervision.
They just cut him loose, and so he was kind of left to fend for himself, and this is a guy who
essentially was being born for the first time at the age of 42.” (Sent. Tr., p.14, Ls.8-13.)
However, Mr. Keith did well for the first three years; he had got himself in shape and won the
overall masters honors in the 24th annual Bisbee 1000 race.

(Sent. Tr., p.14, Ls.15-21;

Confidential Documents, p.2.)
Eventually, as noted by trial counsel, Mr. Keith ended up falling into some bad habits,
including self-medicating. (Sent. Tr., p.15, Ls.21-25.) He did not follow advice to get therapy
and he began to drink, which eventually led to his methamphetamine use. (Sent. Tr., p.15, L.21
– p.16, L.7.)
Counsel requested that the court consider a lengthy period of probation or a retained
jurisdiction. (Sent. Tr., p.21, Ls.11-15.) Counsel noted that Mr. Keith was only 45 and had the
ability to be successful and warehousing him would be a loss. (Sent. Tr., p.21, Ls.21-25.)
Counsel emphasized that Mr. Keith was
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incredibly bright. He's driven. He wants to be a productive member of society.
He just has no idea, frankly, how to do it, and the more that I've gotten to know
Mr. Keith - we've had quite a bit of interaction while he's been waiting for this
sentencing - the more I'm just - I just feel bad for him because he does have the
ability to contribute, but there's just - there's so much that he needs to learn in
terms of how to stay away from drugs and alcohol, how to feel like a productive
member of society without falling in with the criminal world, because the reality
is it's hard for him to get respect from your average person.
(Sent. Tr., p.19, L.24-p.20, L.10.)
For all of these reasons, Mr. Keith submits that being supervised on probation or learning
new skills in the retained jurisdiction problem were better alternatives than the sentence imposed
and that the district court abused its discretion by imposing excessive sentences in this case.

II.
The District Court Abused Its Discretion When It Denied Mr. Keith's Rule 35 Motion
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251,253 (Ct. App.
1994). "The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable." Id. "If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in view of
new or additional information presented with the motion for reduction. Id.
Mr. Keith testified at the hearing on his Rule 35 motion. Regarding the incident at hand,
Mr. Keith acknowledged that he suffered a breakdown in judgment and in action, and that
ultimately responsibility rested on his shoulders. (Rule 35 Tr., p.34, Ls.15-20.) He had been
doing well while incarcerated- he had no disciplinary issues and he had been in contact with the
Good Samaritan program. (Rule 35 Tr., p.35, Ls.1-23.)
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Further, he had been assisting law enforcement with an investigation in Arizona. (Rule
35 Tr., p.36, Ls.6-25.) Counsel submitted an email indicating that Mr. Keith's cooperation in
that case was appreciated. (Confidential Documents, p.201.)
Considering this information, as well as the information before the court at sentencing,
Mr. Keith respectfully submits that the district court abused its discretion by denying his Rule 35
motion.

CONCLUSION
Mr. Keith respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 24th day of June, 2019.

/s/ Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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Administrative Assistant
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